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The key questions of this invalidity proceeding are the questions

Gabriele Engels, LL.M.

-

Dr. Torben Düsing

whether the names of spiritual or religious leaders like Osho qualify,
in general, for registration as a trademark and, if they did,

-

whether the name of Osho in particular is descriptive for the
services covered by the contested CTM, namely ³HGXFDWLRQDO
services; yoga instruction; religious servLFHV PHGLWDWLRQ VHUYLFHV´,
given the fact that it stands for a vision, the idea that meditation is a
lifestyle, a way of being (as oppose to an activity) that involves
conscious awareness 24 hours a day, 7 days a week, and that

*

Managing Director

D13/2243

meditation techniques, like therapy techniques, and even bodywork techniques, are just to
facilitate the real experience of meditation.
In the following we will first address the relevant legal aspects (Sec. I., pages 2 to 12).
Thereafter, we will deal with the CTM OZQHU¶V allegations which turn out to be either without
relevance or without substance, partly even untrue (Sec. II, pages 12 to 46).
I.

The relevant legal questions

Before showing that most of the observations submitted by the CTM Owner are irrelevant or
without substance, we will first concentrate on the only relevant questions, namely whether the
name of Osho as a spiritual or religious leader qualifies for registration as a trademark,
-

in general, or

-

at least for ³HGXFDWLRQDO VHUYLFHV \RJD LQVWUXFWLRQ UHOLJLRXV VHUYLFHV; meditation
VHUYLFHV´.

1.

Registrability of names in general

As regards the possibility of registering names, we refer to the observations in our submission of
23 December 2010, pages 20/21 to avoid repetition. Even though names, in general, may be
registered as trademarks, this is true only if, according to the general rules of trademark
registration, they are
-

neither contrary to public order and morality,

-

nor descriptive for the goods or services for which the trademark seeks protection.

For example, the &702ZQHU¶VUHIHUHQFHWRWKH&70³',61(<´LQUHODWLRQWRAppendix 7 goes
DVWUD\DV³',61(<´LVQRWGHVFULSWLYHRIWKHJRRGVFRYHUHGE\WKHWUDGHPDUNUHJLVWUDWLRQ
+RZHYHUWKHNH\DVSHFWLQWKLVFDVHLVWKHIDFWWKDWWKHXVHRIWKHQDPH³2VKR´DVDWUDGHmark
is contrary to public order and morality and descriptive of the goods or services for which the
trademark has been registered.
2.

Registrability of names of spiritual / religious leaders

³2VKR´ LV not just a name; it is a descriptive term that describes meditation services that are
EDVHG RQ LQGLYLGXDO LQWHUSUHWDWLRQV RI 2VKR¶V UHOLJLRXV YLVLRQ DQG WHDFKLQJV as well as related
educational or religious services and yoga instructions. Its use as a trademark is contrary to
public order and morality in that it is the name of person who is revered by thousands as a
spiritual / religious leader.
The CTM Owner argues that OHIM registered names of other creators of meditations as
trademarks, namely those mentioned in Appendix 6.
a.

Contradiction to public order and morality

As already shown in detail on pages 23 to 27 of our submission of 23 December 2010, Osho is
D VSLULWXDO PDVWHU DQG ³V\PERO´ RI D P\VWLFLVP D SKLORVRSKLFDO DQWKURSRORJ\ DQG FRQFHSW
UHJDUGLQJWKHSKHQRPHQRORJLFDOH[SORUDWLRQVRIWKH³TXHVWLRQRI%HLQJ´$VVXFKKHLVUHYHUHG
by many people as a religious leader.

Page 2 of 48

The CTM Owner alleges that Osho was neither a religious person nor a spiritual leader. This is
simply untrue and the witness statement of Dr. John Andrews in Exhibits JA 1 and JA 2 as well
as the witness statement of Mr. Michael Byrne relating to this allegation are without substance.
-

First, even the CTM Owner himself qualifies Osho¶V teachings as religious, as can be
taken from the entry of the CTM Owner in the Zurich trade register and from the copy of
the Articles of Incorporation according to
Exhibit A 41 a) and b)
which read:
Trade register:
³3XUSRVH
Employs its means worldwide for purposes and in particular for the distribution of
the religious teachings and messages of Bhagwan Shree Rajneesh by NeoSannyas (according to the Articles of Incorporation a practice of religion further
H[SODLQHGWKHUHLQ ´
Articles of Incorporation
³$UW
As a not-for-profit institution the trust pursues exclusively religious, charitable
purposes serving WKHSXEOLFJRRG«´
(underlines added)
As Dr. Andrews states, Osho did not wish his ideas to be qualified as religion as he was
a critic of institutionalized religion. However, religiousness is not religion.
³>5HOLJLRXVQHVV RU] Religiosity deals more with how religious a person is, and
less with how a person is religious (in practicing certain rituals, retelling certain
myths, revering certain symbols, or accepting certain doctrines about deities and
afterlife ´
IURP³:LNLSHGLD´
Likewise, Dr. George Meredith (the former name of Dr. John Andrews), then personal
physician to Osho points out in his book ³7KH&KRLFHLV2XUV- The beginning of a truly
KXPDQKLVWRU\LQVSLUHGE\WKHYLVLRQRIWKHFRQWURYHUVLDOHQOLJKWHQHGP\VWLF2VKR´
³0HGLWDWLRQ LV VHHQ DV WKH SDWK WR FRQVFLRXVQHVV DQG FRQVFLRXVQHVV LV WKH
sRXUFH RI D UHOLJLRXVQHVV ZKLFK LV HYHU\ERG\¶V ELUWKULJKW « It is time we
appreciated that the original mystical experience of the great religious figures in
KLVWRU\«KDVVXEVHTXHQWO\EHHQSHUYHUWHGWRFUHDWHRUJDQL]HGSROLWLFDOHQWLWLHV
in the name of reOLJLRQ« 2QO\ ZLWK D VLQJOH UHOLJLRXVQHVV ZKLFK LV WRWDO
individual, with no churches, no temples, no power politics and no priests, can
humanity be one´VHH
Exhibit A 42.
7RSXWLWLQ2VKR¶VRZQZRUGV

Page 3 of 48

³5HOLJLRQLVGHDG«7KHZRUG´UHOLJLRQ´FRPHVIURP5(/,*,2´5HOLJLR´KDV

DEHDXW\RILWVRZQZKLFKLVORVWLQ´UHOLJLRQ´5HOLJLRPHDQVDQH[LVWHQWLDODQ
experiential phenomenon. The very word means coming to a point where you
are one ± one with yourself, one with existence. The religion which comes
from the same root does not have that meaning. It, on the contrary, makes
you split. Making you one is not its work; its work is to make you
schizophrenic, to put you into a split state, to put you against your own body,
to put you against your own sex, to put you against yourself; to divide you
into parts, fragments, and create an inner conflict in you. All religious people
DUHFRQWLQXRXVO\ILJKWLQJZLWKWKHPVHOYHV« Religion is dead, religio is born.
«5HOLJLRLVOLNHORYHQDWXUDOVLPSOH1RODZLVLQYROYed in it; no society, no
FXOWXUHGRPLQDWHVLW«5HOLJLRLVDIUHHGRP5HOLJLRQLVDVODYHU\'URSSLQJ
God, dropping religion, I have restored your freedom. Now you can be
\RXUVHOI ZLWKRXW DQ\ IHDU « 5HOLJLR LV QRW D JRLQJ VRPHZKHUH EXW WKH
dropping of all journeys and just being wherever you are, whatever you are..
Religio is not a way in or out. It is a stoppage, a total stoppage of all
PRYHPHQW$QGVXGGHQO\\RXDUHZKHUH\RXDOZD\VZDQWHGWREH´ ´
(from: Osho, From Bondage to Freedom, Chapter 23), see
Exhibit A 43.
2Q WKH ERRN FRYHU RI 2VKR¶V RZQ ERRN ³20 6+$17,+ 6+$17,+ 6+$17,+´ 2VKR¶V
GLVFRXUVHVFRQWDLQHGLQWKHERRNDUHGHVFULEHGDV³UHOLJLRXVGLVFRXUVHV´VHH
Exhibit A 44.
-

6HFRQGQRPDWWHUZKHWKHU2VKR¶VWHDFKLQJVDUHFDOOHGUHOLJLRXVRUVSLULtual or mystical:
The key aspect is that he created a new spiritual world-view which inspired countless
people to adopt his vision and regard him as their spiritual master. It does not matter
ZKHWKHUKHFUHDWHGD³PRYHPHQW´RUQRWRUZKHWKHUKHVDZKLPVHOf as a leader or not:
Personal names symbolizing an entire belief system, world-view or conviction must not
be made the exclusive private property of one single (natural or legal) person for the
reasons already pointed out on pages 23 to 27 of our submission of 23 December 2010.
For this reasons the names of such persons are barred from registration as a trademark.
Therefore, they form an absolute ground for refusal, at least in the territory of Germany.
However, even if there are no or less precedents from other EU member states, it is
likely that the same will apply in other member states of the EU which share the
fundaments of the culture and tradition of Germany. Besides, according to Article 7(2)
CTMR a trademark shall not be registered grounds of non-registrability obtain in only
part of the Community (e.g. only in Germany).

-

Third, the allegation that Osho was not a spiritual leader and the respective reference of
the CTM Owner to the witness statement of Mr. Byrne are not relevant. Mr. Byrne only
alleges that Osho was concerned about being perceived as a religious leader.
Independent from the question whether this is true, this would rather suggest that Osho
actually was perceived as a religious or spiritual leader; otherwise there would not have
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been any reason for such a concern. However, it is not relevant in this context whether
2VKR ZDV SHUFHLYHG DV D ³OHDGHU´ RU D ³PDVWHU´ RU D ³WHDFKHU´ Indeed, in the US
SURFHHGLQJ0U6WHHJH[SUHVVLYHO\VWDWHGWKDW2VKRZDV³DP\VWLFDQGVSLULWXDOWHDFKHU´
see Sec. 4 of
Exhibit A 45.
The crucial point is that he was a phenomenon, a historical person who, as we have
said, has created a new spiritual world-view which inspired countless people to adopt his
vision and regard him as their spiritual master.
The fact that OHIM has registered names of other creators of meditations as trademarks does
not support the contested CTM registration. The CTMs referred to by the CTM Owner in
Appendix 5 and 6 QDPHO\ &70V 1R  ³%,.5$0 <2*$´ 1R 
³3$5$0$+$1$ <2*$1$1'$´ 1R  ³6$7<$1$1'$ <2*$´ 1R 
³,<(1*$5´1R³6+5,0$7$-,1,50$/$'(9,´1R³6$7+<$6$,%$%$´
DQG1R³08.7$1$1'$´DUHQRWUHOHYDQWLQWKLVFRQWH[W
-

First, and different from Osho, they refer to names which are unknown to the European
SXEOLF DQG ZKLFK DUH WKHUHIRUH QRW DW DOO LGHQWLILHG DV D SHUVRQ¶V QDPH 7KH\ UDWKHU
appear as fanciful, coined words. Against this, the CTM Owner itself admitted, for
example by way of reference to Sec. 83 of the witness Statement of Mr. Steeg and to
Sec. 11 of the witness statement of Mr. Toelkes, that Osho is ³RQH RI WKH PRVW ZHOONQRZQ QDPHV ZLWKLQ WKH VSULW PLQG DQG ERG\ VHFWRU´ and ³RQH RI WKH PRVW SRZHUIXO
spiritual voices of the 20th FHQWXU\´, and directly that he is a ³ZHOO-known and wellGRFXPHQWHGDXWKRUDQGP\VWLF´ .HOWLH¶VVXEPLVVLRQRI-XO\Sth para 4).

-

Second, these people, to the extent they are known at all, are primarily known for the
creation of specific meditation techniques. For Osho, meditation is a state of being, a
level of consciousness. Many techniques, a few created by Osho, many not created by
him, can be used. Osho did create a few meditation techniques, but like Buddha, Osho
is associated with a worldview, with a way of life, with a diverse community that has
interpreted his teachings and vision in a variety of ways. Against this, the people subject
to the mentioned CTMs ± independent from their lacking prominence ± are no symbols
of a world-view.

-

Third, if the names subject to the aforementioned CTMs were comparable to the name
³2VKR´ WKH FRQVHTXHQFH ZRXOG not EH WKDW DOVR WKH QDPH ³2VKR´ TXDOLILHG IRU
registration but instead that also the aforementioned CTMs were vulnerable to
cancellation.

b.

Descriptiveness / Lack of distinctiveness

(1)

³2VKR´ as a descriptive indication

To be barred from registration as a trademark, it is only required that the word
³may serve, in trade, to designate the kind, quality, quantity, intended purpose, value,
geographical origin or the time of production of the goods or of rendering of the service,
RURWKHUFKDUDFWHULVWLFVRIWKHJRRGVRUVHUYLFH´ (underline added)
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as Art. 7 (1) (c) CTMR points out. It is the mere suitability to describe the goods or services
concerned that disqualifies the word.
It is QRWQHFHVVDU\WKDW2VKR¶VQDPHKDVEHFRPHSDUWRIFRPPRQODQJXDJHDV.HOWLHZURQJO\
allege in their submission of 29 July 2011 (page 17, 2nd para); the case of a term having become
part of common language is the case of Art. 7 (1) (d) CTMR, not of Art. 7 (1) (b) or (c) CMTR.
³2VKR´ not only may be, but is, a key word to describe the character of certain meditation
services as implementing or interpreting the vision and teaching of the mystic Osho:
-

First, it stands for the idea that meditation is a lifestyle, not an activity. Meditation,
DFFRUGLQJ WR 2VKR¶V WHDFKLQJV LV D ZD\ RI OLIH ,W LQYROYHV FRQVFLRXV DZDUHQHVV 
hours a day, 7 days a week. It is a way of being. Meditation techniques, like therapy
techniques, and even bodywork techniques, are just to facilitate the real experience of
meditation.

-

Second, it involves and insofar also stands for meditation techniques of a kind that were
unknown before, in particular active meditations, EHFDXVH LQ PRVW SHRSOH¶V PLQG
meditation means no action, just stillness;

(see in more details page 2/3 of our submission of 23 December 2010 and the section
³7HDFKLQJV´RIExhibit A 1).
-

Third, the meditation techniques created by the historical person Osho are in the public
domain, where they have been freely used for 30 years, and equally available for use by
all the competitors in the marketplace who are doing business related to the category of
goods and services connected to the work of the historical person Osho. People around
Osho have used his meditation techniques, traditional techniques (Zen and the 112
techniques of the Hindu Vigyan Bhairav Tantra), other modern techniques, and
techniques people inspired by Osho have created (e.g. Chakra DQG WKH ³JXLGHG
PHGLWDWLRQV´DQG³RWKHUPHGLWDWLRQV´DFFRUGLQJWRAppendix 13).

-

Fourth, because meditation techniques are only stepping stones, meditation services
include various meditation activities, therapies, sessions, bodywork, trainings, etc. The
trainers and therapists spiritually connected to Osho create these services based on
WKHLU LQWHUSUHWDWLRQV DQG SHUVRQ XQGHUVWDQGLQJV RI 2VKR¶V YLVLRQ DQG WHDFKLQJV 7KH\
are the commercial source of the meditation services.

-

Fifth, since yoga and meditation services are closely connected ³26+2´ LV OLNHZLVH
descriptive for yoga instructions as well as educational services like meditation training.
Further, since Osho also taught about ³UHOLJLR´DQGreligiousness his name is or can be
also understood as describing religious services.

Osho taught about meditation and religiousness. Since the 1970s people connected to Osho
have been creating meditation services in the marketplace based on their interpretations and
personal understandings of the vision and teachings of Osho. Since 1989 they have done so
XVLQJWKHQDPH³2VKR´WRGHVFULEHWheir meditation services. These services have never had a
single commercial origin. Now there is Osho meditation, therapy, art, music, bodywork, and
lifestyle, available from many sources.
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7KH HVVHQFH RI 2VKR¶V YLVLRQ SKLORVRSK\ DQG WHDFKLQJ LV ³HQFRGHG´ LQ WKH ZRUG ³2VKR´ ,W
stands for and equals a far-ranging vision and teaching from which the meditation services and
spiritual therapies are derived. To describe that a meditation service, yoga instruction or spiritual
therapy, and the educational service performed thereby, reflects or is inspired by this vision and
philosophy, a meditation service LVFDOOHGDQ³2VKRPHGLWDWLRQ´DWKHUDS\DQ³2VKRWKHUDS\´,I
2VKR¶V QDPH ZDV GURSSHG IURP WKH QDPH RI WKH PHGLWDWLRQ RU WKHUDS\ WKH SXEOLF FRXOG QR
longer recognize the particular character of the meditation. It would need a lengthy explanation
RIWKHSDUWLFXODUFKDUDFWHURIWKHPHGLWDWLRQZKLFKLVVXPPDUL]HGLQWKHRQHZRUG³2VKR´
Such a word, therefore, has to be kept free for general use:
³%\SURKLELWLQJ the registration as Community trade marks of such signs and indications,
Article 7(1)(c) of Regulation No 40/94 pursues an aim which is in the public interest,
namely that descriptive signs or indications relating to the characteristics of goods or
services in respect of which registration is sought may be freely used by all. That
provision accordingly prevents such signs and indications from being reserved to one
XQGHUWDNLQJDORQHEHFDXVHWKH\KDYHEHHQUHJLVWHUHGDVWUDGHPDUNV´
(ECJ, C-191/01-P, note 31 ± ³'28%/(0,17´ &-108 and 109 /07, note 25 ±
³&+,(06((´ LQ UHODWLRQ WR WKH LGHQWLFDO SURYLVLRQV RI $UWLFOH   F  RI )LUVW &RXQFLO
Directive 89/104/EEC of 21 December 1988 to approximate the laws of the Member
States relating to trade marks)
Therefore, Osho is comparable to Buddha. The historical person Buddha taught about
meditation and consciousness. Buddhists have broken up into many groups: Theravada,
Mahayana, Vajrayana, Zen, to name a few. Buddha taught some meditation techniques and
about meditation as a way of life. Others inspired by him have created a wide range of
meditation techniques, other techniques, chants, sutras, and so on. There are Buddhist forms of
therapy, lifestyle, art, music, tea ceremonies, etc., created by many different people in a variety
of cultures. Buddhist goods and services constitute a category in the marketplace that no one
can control or dominate. No one expects all Buddhist products to have a single commercial
source. 7RWKHSXEOLF³%XGGKD´PHDQVDQKLVWRULFDOSHUVRQ a great range of teachings, and a
wide range of goods and services produced by people inspired by Buddha the person and his
WHDFKLQJV³%XGGKD´GRHVQRWKDYHDGLVWLQFWLYHPHDQLQJDVDWUDGHPDUNIRUPHGLWDWLRQVHUYLFHV
the teachings of Buddha, etc. No one could become the commercial source of every good or
VHUYLFHLQWKHPDUNHWUHODWHGWR%XGGKDE\UHJLVWHULQJ³%XGGKD´DVDWUDGHPDUN1RRQHFRXOG
control how others interpret the teachings of Buddha in creating their own goods and services by
registering such a mark. It does, therefore, not come as a surprise that the German Patent Court
KHOGWKDW³BUDDHA´ cannot be registered as a trademark in Germany (see Exhibit A 35).
The fact that OHIM has registered names of creators of meditation techniques and approaches
to yoga as trademarks does not support the contested CTM registration. The CTMs referred to
by the CTM Owner in Appendix 5 and 6QDPHO\&70V1R³%,.5$0<2*$´1R
³3$5$0$+$1$<2*$1$1'$´1R³6$7<$1$1'$<2*$´1R8,675
³,<(1*$5´1R³6+5,0$7$-,1,50$/$'(9,´1R³6$7+<$6$,%$%$´
DQG1R³08.7$1$1'$´DUHQRWUHOHYDQWDOVRLQWKLVFRQWH[W DVLGHIURPWKHFRQWH[W
of public order and morality as mentioned above):
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-

First, and different from Osho, they refer ± as mentioned - to names which are unknown
WRWKH(XURSHDQSXEOLFDQGZKLFKDUHWKHUHIRUHQRWDWDOOLGHQWLILHGDVDSHUVRQ¶VQDPH
They rather appear as fanciful, coined words.

-

Second, and different from Osho, these persons ± with the only exception of
PARAMAHANA YOGANANDA - are still living or were still living at the time when the
respective CTM has been filed for registration. Therefore, one could assume that the
services covered by the CTM were performed by the person or under his/her control; the
person whose name corresponds to the trademark could still be the source of origin.
Whereas Osho never owned a trademark, as the CTM Owner admitted, in fact, insisted.

-

Third, if the names subject to the aforementioned CTMs were comparable to the name
³2VKR´ WKH FRQVHTXHQFH ZRXOG not EH WKDW DOVR WKH QDPH ³2VKR´ TXDOLILHG IRU
registration but that instead also the aforementioned CTMs were vulnerable to
cancellation for descriptiveness. For this reason, it is general practice of OHIM and case
law of the ECJ that the registration of one trademark cannot be taken as an argument
that another trademark ± which is even more a totally different trademark! ± must qualify
for registration, too.
³,QWKDWUHJDUGLWLVQHFHVVDU\WRSRLQWRXWILUVWRIall, that decisions concerning
UHJLVWUDWLRQ RI D VLJQ DV D &RPPXQLW\ WUDGH PDUN « DUH QRW D PDWWHU RI
discretion. Accordingly, the legality of the decisions of Boards of Appeal must be
assessed solely on the basis of that regulation, as interpreted by the Community
judicature, and not on the basis of a previous decision-making practice of those
ERDUGV « ,QDGGLWLRQWKHGLVWLQFWLYHQHVVRIDPDUNPXVWEHDVVHVVHGILUVWLQ
relation to the goods or services in respect of which registration has been applied
for and, second, in relation to the perception of them by the relevant public.
It follows that the identity or similarity of the trade mark applied for in relation to
another Community trade mark is irrelevant where, as in this case, elements of
fact or of law which have been put forward in support of the application for that
other mark are not put forward by the appellant for the purpose of showing the
distinctive character of the trade mark applied for.³
(ECJ, C-37/03 P, notes 47-49 ± ³%LR,'´)
³The Court has already decided that the competent authority has to rule on
aCommunity trade mark application only on the basis of the Community
regulation and not on the basis of its previous decision-making practice´
(ECJ, C-39/08 P, note 13 ± ³%LOGGLJLWDO´ 

The same applies to the
-

*HUPDQWUDGHPDUN1R³)(/'(1.5$,6´

-

*HUPDQ WUDGHPDUN QR    ³5$-1((6+´ DQG 86 DQG $XVWUDOLDQ WUDGHPDUNV
³5$-1((6+´ DFFRUGLQJWRExhibit KS 6 and

-

WKHIXUWKHU³26+2´WUDGHPDUNVDFFRUGLQJWRExhibit KS 12/13.

They are also not relevant and could be vulnerable to cancellation for descriptiveness.
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Finally, the CTMs referred to by the CTM Owner in Appendix 6, 9 and 14, namely CTMs
-

1R³6,''+$0(',7$7,21´

-

1R³6,''+$<2*$´

-

1R³.81'$/,1,<2*$DVWDXJKWE\<RJL%KDMDQ´

-

1Rµ´6&,(172/2*<´

-

1R³025021´

-

1R³7+(&+85&+2)-(686&+5,672)7+(/$77(5-'$<6$,176´DQG

are not relevant in this context as they do not consist of personal names:
-

³6LGGKD´ in Sanskrit means "one who is accomplished" and refers to perfected masters
who, according to Hindu belief, have transcended the ego, have subdued their minds to
be subservient to their awareness, and have transformed their bodies into a different
NLQGRIERG\ VHHWKHUHVSHFWLYHH[SODQDWLRQRIWKH³:LNLSHGLD´RQOLQHHQF\FORSHGLD 

-

³.XQGDOLQL´ LV GHVFULEHG DV D VOHHSLQJ GRUPDQW SRWHQWLDO IRrce in the human organism
VHHWKHUHVSHFWLYHH[SODQDWLRQRIWKH³:LNLSHGLD´RQOLQHHQF\FORSHGLD 7KHQDPH<RJL
%DKDMDQ´ZLWKLQWKHWUDGHPDUNLVDGHVFULSWLYHFRPSRQHQWGXHWRLWVLQFRUSRUDWLRQLQWKH
WUDGHPDUNZLWKWKHZRUGV³DVWDXJKWE\´

-

³6FLHQWRORJ\´³0RUPRQ´DQG³7KH&KXUFKRI-HVXV&KULVWRI/DWWHU-'D\6DLQWV´DUHQRW
SHUVRQV¶QDPHV

-

As regards CTM No. 178,475 ³/521+8%%$5'´Lt is questionable whether he as a
person was commonly known among the relevant public even if his Scientology Church
was known. If he was, a trademark consisting of his name would not be legitimate.

(2)

Lacking appearance in ³UHJXODUPDLQVWUHDP´GLFWLRQDULHV

7KHIDFW WKDW WKH QDPH ³2VKR´PD\ QRW DSSHDU LQ FHUWDLQ ³UHJXODUPDLQVWUHDP´GLFWLRQDULHV DW
least not on BNC, Oxford or UK Web according to Appendix 8) ± which is, by the way, untrue as
Osho is subject to an extensive report, for example, LQWKHLQWHUQHWHQF\FORSHGLD³:LNLSHGLD´±
GRHVQRWPDNH2VKR¶VQDPHTXDOLI\DVDWUDGHPDUN,WLVSHUPDQHQWSUDFWLFHRI2+,0VXSSRUWHd
by the case law of the ECJ that the descriptive character of a word does not even depend on
any actual use of the word, let alone that it can be found in any dictionaries, let alone
³UHJXODUPDLQVWUHDP´GLFWLRQDULHV
³,QRUGHUIRU2+,0WRUHIXVHWRUHJLVter a trade mark under Article 7(1)(c) of Regulation
No 40/94, it is not necessary that the signs and indications composing the mark that are
referred to in that article actually be in use at the time of the application for registration in
a way that is descriptive of goods or services such as those in relation to which the
application is filed, or of characteristics of those goods or services. It is sufficient, as the
wording of that provision itself indicates, that such signs and indications could be used
for such purposes. A sign must therefore be refused registration under that provision if at
least one of its possible meanings designates a characteristic of the goods or services
FRQFHUQHG´
(ECJ, C-191/01-P, note 32 ± ³'28%/(0,17&-494/08 p, note 52 ± ³35$1$+$86´
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(3)

Public recognition

7KH &70 2ZQHU¶V DOOHJDWLRQ WKDW WKH SXEOLF UHFRJQL]HV ³26+2´ DV D WUDGHPDUN LV LQFRUUHFW
³26+2´LVUHFRJQL]HGPHUHO\DVDSHUVRQ¶VQDPHQRWDVDWUDGHPDUN,QVRIDUZHUHIHUWR the
observation in our submission of 23 December 2010, p. 12-20).
The CTM Owner itself admits and states that Osho is
-

³,QGLD¶VJUHDWHVWERRNPDQ´ZLWKWLWOHVmore than 2,000 translations into fourty nonIndian languages and published in European countries like Germany, Italy and the UK
(see Exhibit KS 2) and
-

³RQHRIWKHPRVWZHOO-known names within the spiULWPLQGDQGERG\VHFWRU´ 6HFRI
the witness statement of Mr. Steeg),

-

³RQHRIWKHPRVWSRZHUIXOVSLULWXDOYRLFHVRIWKHth FHQWXU\´DQGWKDWWKLVIDFWLVZHOOknown (Sec. 11 of the witness statement of Mr. Toelkes),

-

³ZHOO-known and well-GRFXPHQWHG DXWKRU DQG P\VWLF´ .HOWLH¶V VXEPLVVLRQ RI  -XO\
2011, p. 6 4th para 4).

2Q WKH ERRN FRYHU RI 2VKR¶V ERRN ³20 6+$17,+ 6+$17,+ 6+$17,+´ 2VKR¶V GLVFRXUVHV
contained in the book are described by Nigel D. W. Armistead, Ph.D., (author of the book
Reconstructing Social Psychiatry DVVKRZLQJ³DQLQVLJKWLQWRWKHZRUNLQJRIWKHKXPDQPLQGIDU
GHHSHUWKDQPRVWSURIHVVLRQDOVWKDW,KDYHPHWLQP\FDUHHU´´VHHExhibit A 44.
As already pointed out, the contested CTM was not filed until 1998, and there had been no other
WUDGHPDUN ³26+2´ IRU ³HGXFDWLRQDO VHUYLFHV \RJD LQVWUXFWLRQ UHOLJLRXV VHUYLFHV PHGLWDWLRQ
VHUYLFHV´ EHIRUH7KH XVHUV RI 2VKR¶V QDPH RQ WKH RWKHUKDQG VWDUWHGXVLQJ LWIURP WKH time
when he changed his name to Osho, i.e. from 1989 onwards. This means that all the various
SURYLGHUV RI PHGLWDWLRQ VHUYLFHV KDG DOUHDG\ XVHG 2VKR¶V QDPH WR GHVFULEH WKHLU VHUYLFHV IRU
almost ten years before the CTM Owner registered the contested trademark and thereby
FODLPHG DQ ³RZQHUVKLS´ LQ 2VKR¶V SHUVRQDO QDPH IRU PHGLWDWLRQ VHUYLFHV )RU WHQ \HDUV WKH
users ± RIZKRPWKH&702ZQHUDOOHJHVWKDWWKH\DUHWKH&702ZQHU¶V³OLFHQVHHV´VHHEHORZ
II.5. - could not even be licensees of the CTM Owner with respect to meditation services, as
WKHUHKDGEHHQQRWKLQJWROLFHQVH$FFRUGLQJO\WKHUHZDVQRXVHRI³26+2´DVDWUDGHPDUNDV
there was no trademark, and there were no trademark references such as the ® or  symbol,
as there was no trademark registration to refer to. Accordingly, there could not be a perception
E\ WKH UHOHYDQW SXEOLF WKDW 2VKR¶V QDPH ZDV D WUDGHPDUN LH WKH GHVLJQDWLRQ RI D VLQJOH
commercial origin for the meditation services offered by the meditation centers, trainers and
other users RI 2VKR¶V QDPH Further, there was never a single source or a single commercial
origin for meditation services related to the vision and teachings of Osho ± and this has never
FKDQJHG 7KH IDFW WKDW WKH &70 2ZQHU PDQDJHG WR JHW ³26+2´ UHJLVWHUHG DV a trademark
cannot change this. 5HJLVWHULQJ ³26+2´ FDQQRW PDNH WKH &70 2ZQHU WKH VRXUFH RU
FRPPHUFLDORULJLQRILWVFRPSHWLWRUV¶JRRGVDQGVHUYLFHV
Even after the contested CTM was registered, the many witness statements attached in Exhibit
A 54 a) ± w) - see below II.5. b) (1) in more detail - sKRZWKDWQRWDOOXVHUVRI2VKR¶VQDPHDUH
HYHQDSSDUHQW³OLFHQVHHV´RIWKH&702ZQHU,QVWHDGWKH\KDYHFRQWLQXHGWRXVH2VKR¶VQDPH
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as a description of the meditation and therapy services they are providing. Many users never
signed any purported ³licenses´.
7KLVLVVXSSRUWHGE\WKHZD\LQZKLFK2VKR¶VQDPHLVXVHGDVSDUWRIFHQWHUQDPHVDQGQDPHV
of meditation techniques and other meditation services. The advertising submitted as Exhibits A
28 to 30 show how heterogeneous and non-uniform in terms of script, size and placing the word
³26+2´LVXVHG7KHSXEOLFLVXVHGWRILQGLQJDWUDGHPDUNFRQVLVWHQWO\XVHGLQDXQLIRUPZD\
Whatever product or services one may think of, the trademark on the label or advertising
material always looks the same during a specific period of time. After years, a trademark may be
modernized, but thereafter it is again used only in one uniform way to make sure that it is
recognized by the customers. A totally non-uniform and heterogeneous use of a word will
therefore indicate that it is not a trademark, but that multiple users use it as they wish.
7KH &70 2ZQHU¶V DOOHJDWLRQ WKDW WKH SXEOLF FRQQHFWV ³26+2´ ZLWK WKH LGHD RI WKH RFHDQ LV
ridiculous. It is already questionable that the statements submitted as Appendix 11 are correct.
At any rate, it is more than far-IHWFKHG WR EHOLHYH WKDW WKH SXEOLF ZLOO WKLQN RI ³WKH LGHD RI the
RFHDQ´LIWKH\KHDU2VKR¶VQDPH, instead of thinking of the historical person known as Osho. In
any event, there is no way to know what the ³LGHD RI WKH RFHDQ³ would be, since an ocean
neither has nor is based on an idea. ,QVWHDG³2VKR´LVDWHUPGHULYHGIURPDQFLHQW-DSDQHVH
XVHGWRDGGUHVVDPDVWHU³2´PHDQLQJ³ZLWKJUHDWUHVSHFWORYHDQGJUDWLWXGH´³KDUPRQ\´DQG
³6+2´ PHDQLQJ³PXOWLGLPHQVLRQDOH[SDQVLRQRIFRQVFLRXVQHVV´³H[LVWHQFHVKRZHULQJIURPDOO
GLUHFWLRQV´VHHWKHFRS\RIWKHERRNFRYHURI2VKR¶VERRN³206+$17,+6+$17,+6+$17,+´
already enclosed as Exhibit A 44.
(4)

Qualification by the German Patent and Trademark Office

'XHWRWKHGHVFULSWLYHFKDUDFWHURIWKHZRUG³2VKR´IRUPHGLWDWLRQVHUYLFHVLWLVSRVVLEOHWRXVH
WKH WHUP ³2VKRPHGLWDWLRQV´ WR GHVFULEH VHUYLFHVRI D WUDGHPDUN UHJLVWUDWLRQ$V FDQ EH WDNHQ
from
Exhibit A 46,
the German Patent and Trademark Office accepted this term as a proper description of services
IRUWKHUHJLVWUDWLRQRIWKHWUDGHPDUN³$QDQG6DJDU´± without any objection. If ³2VKR´KDd to be
qualified as a trademark, WKH WHUP ³2VKR PHGLWDWLRQV´ could not have been used within the
specification of services of a trademark application; the application would have been rejected.
+RZHYHU WKH *HUPDQ 372 GLG QRW UHMHFW EXW UHJLVWHUHG WKH WUDGHPDUN ³$QDQG 6DJDU´ IRU WKH
VHUYLFH³2VKRPHGLWDWLRQV´
This corresponds to the decision of the German Federal Patent Court already submitted as
Exhibit A 7, which shows WKDWLQ*HUPDQ\2VKR¶VQDPHLVSHUFHLYHGDVGHVFULSWLRQ7KHIDFW
WKDWWKLVVWDWHPHQWKDVEHHQPDGHLQWKHFRQWH[WRIDWUDGHPDUN³(87,0(6´GRHVQRWLQYDOLGDWH
WKHFRQWHQWRIWKHFRXUW¶VVWDWement.
3.

Bad faith of the CTM Owner

Finally, the CTM Owner admits its real strategy when claiming that it needs the CTM to
guarantee that all ³26+2´ PHGLWDWLRQV DUH LQ DFFRUGDQFH ZLWK WKH JXLGHOLQHV. This means
nothing but the clear intention to subordinate the meditation centers, therapists, teachers,
WUDLQHUVDQGRWKHUXVHUVRI2VKR¶VQDPHWRWKHVXUYHLOODQFHFRQWURODQGZLOORIWKH&702ZQHU
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+RZHYHUWKHPHGLWDWLRQWHFKQLTXHVDUHLQWKHSXEOLFGRPDLQDQGWKH&702ZQHU¶VFDQQRWFODLP
to be the commercial source for them or for the various ways its competitors in the marketplace
choose to teach or to use them. The CTM Owner is trying to dominate and control a very
lucrative segment of the mind, body, spirit part of the marketplace. They claim to be concerned
about techniques that they do not own or control, while their true purpose is twofold: to control
the religious interpretations of their competitors, who are providing goods and services related to
2VKR¶VYLVLRQDQGWHDFKLQJVLQWKHPDUNHWSODFHDFFRUGLQg to their own understandings of Osho;
DQG E\ GHPDQGLQJ WKHLU FRPSHWLWRUV VLJQ OLFHQVHV EDVHG RQ WKHLU UHJLVWUDWLRQ RI ³26+2´ DQG
XVLQJ WKRVH ³OLFHQVHV´ WR IDOVHO\ FODLP WR EH WKH VROH FRPPHUFLDO RULJLQ RI WKHLU FRPSHWLWRUV¶
goods and services.
After many \HDUVZLWKRXWDWUDGHPDUNUHJLVWUDWLRQ³2VKR´IRUWKHVHUYLFHVRIWKHFRQWHVWHG&70
RIXQREMHFWHGGHVFULSWLYHXVHRI2VKR¶VQDPHE\LWVXVHUVWKH&702ZQHUWULHGWRXVXUS2VKR¶V
name in an attempt to retroactively pose as a commercial source and control and restrict the use
RI WKH QDPH E\ WKH PHGLWDWLRQ FHQWHUV WUDLQHUV DQG RWKHU XVHUV RI 2VKR¶V QDPH 7KH &70
Owner is even claiming that it tries to subject the meditation centers to a certain kind of use of
2VKR¶V QDPH 7KH DWWHPSWV KDYH HYHQ EHHQ LQWHQVLILHG DIWHU WKH ³26+2´ WUDGHPDUNV ZHUH
cancelled in the USA.
Thereby, and in fundamental contradiction to what Osho taught, the CTM Owner is trying to
create dogma and a religion that does not exist and which was expressively unwanted, rather
than allowing the people related to Osho to continue to live his vision. Trademarks are not
intended to be used to create a religious hierarchy or to control religious interpretations of the
teachings of religious leaders. The trademark enforcement process is not intended to mediate
religious disputes. That is one of the many reasons why the name of a religious teacher that is
used descriptively in the marketplace cannot be a legitimate trademark.
Ironically, while the CTM Owner seeks to deprive the people related to Osho of their right to
religious freedom by attempting to unilaterally declare that Osho and his teachings are not
religious, they actually present a case for the formation of a religion, not the legitimacy of a
trademark. Just as they confuse copyrights and trademarks, they confuse religious hierarchy or
authority with trademarks.
1R RQH FDQ H[HUFLVH UHOLJLRXV FRQWURO  GHWHUPLQH WKH ³FRUUHFW´ RU ³SXUH´ LQWHUSUHWDWLRQ RI
UHOLJLRXV WHDFKLQJV  VLPSO\ E\ UHJLVWHULQJ WKH QDPH RI WKH UHOLJLRXV OHDGHU DQG WHDFKHr as a
trademark and threatening to sue anyone who disagrees with them.
7KH&702ZQHUFODLPVWKDWVLPSO\E\UHJLVWHULQJ2VKR¶VQDPHDVDWUDGHPDUNLWFDQGLFWDWHWR
RWKHUV KRZ WR LQWHUSUHW 2VKR¶V YLVLRQ DQG WHDFKLQJV RU GHSULYH WKHP RI WKH ULJKW WR XVH WKHir
UHOLJLRXVOHDGHUWHDFKHU¶VQDPHWRGHVFULEHWKHLUZRUN7KDWLVQRWWKHSXUSRVHRIDWUDGHPDUN
4.

Summary

7KHFRQWHVWHGWUDGHPDUN³2VKR´LVGHVFULSWLYHWKHQDPHRIDSHUVRQZKRFUHDWHGDQGLQVSLUHG
a whole new world-view and spirituality, and the name of a historical person revered by many
people as a religious leader. $V VXFK 2VKR¶V QDPH GRHV QRW TXDOLI\ IRU UHJLVWUDWLRQ DV D
trademark for ³HGXFDWLRQDO VHUYLFHV \RJD LQVWUXFWLRQ UHOLJLRXV VHUYLFHV PHGLWDWLRQ VHUYLFHV´.
Furthermore, the contested CTM had been filed in bad faith as an attempt to subordinate the
PHGLWDWLRQ FHQWHUV WKHUDSLVWV WHDFKHUV WUDLQHUV DQG RWKHU XVHUV RI 2VKR¶V QDPH WR WKH
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surveillance, control and will of the CTM Owner. Also under this aspect, 2VKR¶VQDPHGRHVQRW
qualify for registration as a trademark for ³HGXFDWLRQDO VHUYLFHV \RJD LQVWUXFWLRQ UHOLJLRXV
VHUYLFHVPHGLWDWLRQVHUYLFHV´.
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